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RULES  AND  REGULATIONS 


Title  42 — Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

PART  53— GRANTS,  LOANS  AND  LOAN 
GUARANTEES  FOR  CONSTRUCTION 
AND  MODERNIZATION  OF  HOSPITALS 
AND  MEDICAL  FACILITIES 

Community  Service 

On  January  9,  1974,  there  was  pub¬ 
lished  in  the  Federal  Register  (39  FR 
1446)  a  notice  of  proposed  rulemaking 
by  which  the  Assistant  Secretary  for 
Health  of  the  Department  of  Health,  Ed¬ 
ucation,  and  Welfare,  with  the  approval 
of  the  Secretary  of  Health,  Education, 
and  Welfare  and  subject  to  the  approval 
of  the  Federal  Hospital  Council,  proposed 
to  amend  42  CFR  Part  53  by  more  fully 
setting  forth  the  requirements  for  com¬ 
pliance  with  “community  service”  as¬ 
surances  and  by  making  technical 
amendments  in  conformity  with  such 
requirements. 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  amendments  in  order  that  they 
might  participate  in  the  formulation  of 
the  proposed  final  regulation  to  be  sub¬ 
mitted  to  the  Federal  Hospital  Council 
by  the  Secretary  of  Health,  Education, 
and  Welfare. 

The  purpose  of  the  amendments  is  to 
establish  more  explicit  requirements  for 
compliance  with  assurances  to  furnish 
a  community  service  previously  given  by 
recipients  of,  or  to  be  given  by  applicants 
for,  assistance  under  Title  VI  of  the 
Public  Health  Service  Act  as  amended 
(42  U.S.C.  291  et  seq.,  commonly  referred 
to  as  the  “Hill-Burton  Act”) . 

In  connection  with  the  recent  amend¬ 
ments  to  the  regulation  governing  the 
assurance  given  by  recipients  of  Hill- 
Burton  assistance  to  the  effect  that  they 
will  provide  a  reasonable  volume  of  serv¬ 
ices  to  persons  unable  to  pay  therefore 
(42  CFR  53.111) ,  a  number  of  suggestions 
were  received  that  facilities  receiving  as¬ 
sistance  under  the  Hill-Burton  program 
should  be  required  to  participate  in  the 
Medicaid  program.  When  those  amend¬ 
ments  were  made  effective  on  July  22, 
1972  (37  FR  14719),  the  Secretary  noted 
in  the  preamble  to  the  revised  regulation 
that  those  suggestions 

•  •  *  relate  to  the  community  service  as¬ 
surance  *  *  *  rather  than  to  the  reasonable 
volume  assurance,  and  will  be  considered  as 
a  request  for  the  revision  of  the  community 
service  assurance  (37  FR  14720). 

In  addition,  the  May  29,  1973,  Judg¬ 
ment  of  the  United  States  District  Court 
for  the  Eastern  District  of  Louisiana  in 
the  case  of  Rosezella  Cook,  et  al.  v. 
Ochsner  Foundation  Hospital,  et  al., 
(C.A.  No.  70-1969),  directed  the  Secre¬ 
tary  to  require 

•  *  *  that  Hill-Burton  recipients  partici¬ 
pate  In  the  Medicaid  Program  and  refrain 
from  excluding  persons  on  the  basis  that  they 
are  recipients  of  Medicaid  from  Hill-Burton 
hospitals. 

In  a  Memorandum  of  Reasons  accom¬ 
panying  its  May  29,  1973,  Judgment,  the 


court  in  the  Cook  case  stated  that  the 
exclusion  by  the  defendant  hospitals  of 
Medicaid  beneficiaries  “clearly  discrimi¬ 
nates  against  a  very  substantial  segment 
of  the  public”  and  “is  a  clear  violation 
of  the  ‘community  service’  obligation”. 

The  notice  of  proposed  rulemaking  re¬ 
flected  the  Secretary’s  view  that,  since 
other  third-party  payment  mechanisms 
(besides  Medicaid)  also  provide  means  by 
which  health  care  facilities  are  reim¬ 
bursed  for  care  provided  to  substantial 
segments  of  the  public,  the  community 
service  requirement  must  also  extend  to 
these  mechanisms. 

The  notice  thus  provided  (in  §  53.113 
(d))  that  in  order  to  comply  with  the 
community  service  assurance  each  Hill- 
Burton  assisted  facility  must 

(1)  Make  administrative  arrangements,  if 
eligible  to  do  so,  for  reimbursement  for  serv¬ 
ices  with  those  principal  third-party  payors 
(private  and  governmental)  which  offer  re¬ 
imbursement  for  services  and  that  is  not  less 
than  the  reasonable  cost  of  such  services,,  and 
(ii)  Take  such  additional  steps  as  may  be 
necessary  to  ensure  that  the  services  which 
it  offers  are  not  categorically  denied  to  all 
persons  having  a  specific  source  of  payment 
which  provides  reimbursement  at  not  less 
than  the  reasonable  cost  of  such  serv¬ 
ices  *  *  * 

After  considering  the  comments  re¬ 
ceived,  however,  the  Secretary  has  con¬ 
cluded  that  such  application  of  the  as¬ 
surance  to  private  third-party  payors 
would  not  be  feasible  and  is  unnecessary. 
Comments  pointed  out  that  the  language 
of  the  proposed  §  53.113(d)  (2)  (i),  read 
literally,  would  enable  major  private 
third-party  payors  which  now  reimburse 
hospitals  on  a  charge,  rather  than 
“cost”,  basis  (i.e.,  full  bill  charges  or  a 
percentage  of  such  charges)  to  lower 
their  reimbursement  formulas  to  “rea¬ 
sonable  cost”  whether  the  hospitals 
agreed  to  such  a  change  or  not.  Such  a 
result  was  not  intended.  It  appears  diffi¬ 
cult,  if  not  impossible,  to  develop  a  regu¬ 
latory  requirement  on  this  subject  which 
would  not  have  a  similarly  disruptive  ef¬ 
fect  on  the  relationships  between  health 
care  facilities  and  private  payors  (to  the 
unfair  disadvantage  of  the  facilities). 
Moreover,  the  Secretary  has  concluded 
that  the  existing  regulatory  provisions 
relating  to  the  community  service  as¬ 
surance  (42CFR§§  53.1  (s)  and  53.112(a) 
(1)),  which  are  incorporated  in  the  re¬ 
vised  regulation  (see  §  53.113(d)  (1)  be¬ 
low),  are  adequate  with  respect  to  pri¬ 
vate  third-party  payors.  It  is  those  seg¬ 
ments  of  the  general  public  for  whom 
government  (Federal,  State  or  local)  has 
decided  that  special  programs  of  assist¬ 
ance  are  needed,  and  for  whom  reim¬ 
bursement  is  provided  under  govern¬ 
ment-determined,  cost-based  formulas, 
which  are  most  appropriately  given  spe¬ 
cific  coverage  in  the  community  service 
regulation. 

Accordingly,  all  reference  to  private 
third-party  payors  has  been  deleted  from 
the  regulation.  As  set  forth  below,  the 
regulation  requires  that  applicants  make 
arrangements  for  reimbursement  for 
services  with: 

(a)  Those  principal  State  and  local 
governmental  payors  which  provide  re¬ 


imbursement  at  not  less  than  actual  cost, 
as  determined  in  accordance  with  ac¬ 
cepted  cost  accounting  principles;  and 
(b)  Those  Federal  programs,  such  as 
Medicare  and  Medicaid,  to  the  extent 
that  the  applicant  is  entitled  to  reim¬ 
bursement  at  reasonable  cost  under  a 
formula  established  in  accordance  with 
applicable  Federal  law. 

The  requirement  described  in  (b) 
above  incorporates  two  further  changes. 
Section  53.113(d)  (2)  (i)  of  the  notice  of 
proposed  rulemaking  (quoted  above) 
would  have  required  applicants  to  make 
arrangements  for  reimbursement  for 
services  “that  is  not  less  than  the  reason¬ 
able  cost  of  such  services”.  “Reasonable 
cost”  was  defined  in  §  53.113(b)  (4)  of  the 
notice  to  mean  reasonable  cost  as  deter¬ 
mined  for  purposes  of  Title  XVIII  of  the 
Social  Security  Act.  This  definition  of 
“reasonable  cost”  has  been  deleted,  and 
§  53.113(d)  (2)  (i)  (B)  of  the  final  regula¬ 
tion  requires  administrative  arrange¬ 
ments  with 

Those  Federal  governmental  programs, 
such  as  Medicare  and  Medicaid,  to  the  extent 
that  the  applicant  is  entitled  to  reimburse¬ 
ment  at  reasonable  cost  under  a  formula 
established  in  accordance  with  applicable 
Federal  law. 

The  changes  described  in  the  preced¬ 
ing  paragraph  are  for  the  purposes  of 
(1)  making  it  clear  that  the  obligation  of 
each  facility  under  the  regulation  is  not 
dependent  upon  a  factual  determination 
as  to  whether  reimbursement  provided 
under  the  covered  Federal  programs  is 
or  is  not  “reasonable,”  but  is  fixed  by  the 
facility’s  entitlement  to  reimbursement 
at  a  rate  which,  under  applicable  Fed¬ 
eral  law,  has  been  established  by  the  re¬ 
sponsible  Federal  and  State  agencies  to 
be  reasonable  cost;  and  (2)  accommodat¬ 
ing  the  recent  amendment  to  Title  XIX 
of  the  Social  Security  Act  which  makes 
it  possible  for  “reasonable  cost”  under 
the  Medicaid  program  to  differ  somewhat 
from  “reasonable  cost”  under  Medicare. 

Concern  has  been  expressed  by  repre¬ 
sentatives  of  the  American  Hospital  As¬ 
sociation  that  some  States  have  in  the 
past,  in  violation  of  their  Title  XIX  State 
plans,  failed  to  reimburse  hospitals  at 
the  required  reasonable  cost  level;  and 
that  if  such  a  violation  should  occur  in 
the  future  without  prompt  corrective  ac¬ 
tion  by  the  Secretary,  hospitals  would  be 
forced  by  the  regulation  to  admit  patients 
for  whom  they  receive  reimbursement  at 
less  than  the  applicable  reasonable  cost 
rate.  The  Secretary  knows  of  no  instance, 
however,  in  which  such  a  violation  has 
occurred  without  being  promptly  rectified 
with  full  reasonable  cost  reimbursement 
for  all  services  provided  by  hospitals.  If 
there  should  in  the  future  be  any  in¬ 
stance  in  which  States  fail  to  adhere  to 
State  plan  requirements,  affected  hos¬ 
pitals  are  urged  to  so  inform  the  appro¬ 
priate  Regional  Commissioner  of  the 
Social  and  Rehabilitation  Service. 

Under  section  1902(a)  (13)  (D)  of  the 
Social  Security  Act  as  amended  by  sec¬ 
tion  232(a)  of  Pub.  L.  92-603,  Medicaid 
State  plans  may  provide  for  payment  of 
“the  reasonable  cost  of  inpatient  hospital 
services”  under  methods  different  from 
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those  applicable  to  the  Medicare  pro¬ 
gram,  so  long  as  the  methods  so  used 
are  approved  by  the  Secretary  and  do 
not  produce  a  “reasonable  cost”  for  any 
service  that  exceeds  that  determined  for 
purposes  of  Medicare.  Accordingly,  it  is 
no  longer  appropriate  to  define  “reason¬ 
able  cost”  for  purposes  of  this  regulation 
as  meaning  only  reasonable  cost  as  deter¬ 
mined  pursuant  to  Title  XVIII. 

Another  major  change  in  the  proposed 
regulation  relates  to  the  language  of 
§  53.113(d)  (2)  (ii)  of  the  notice  of  pro¬ 
posed  rule  making  (quoted  above) ,  which 
would  have  required  facilities  to  take 
steps  to  ensure  that  services  are  “not 
categorically  denied  to  all”  beneficiaries 
of  the  covered  programs.  Taken  literally, 
this  provision  could  be  read  as  permitting 
compliance  through  the  admission  of 
token  numbers  of  such  persons.  In  ac¬ 
cordance  with  the  Cook  judgment  and 
in  order  to  assure  that  beneficiaries  of 
government-financed  programs  have  the 
fullest  possible  access  to  Hill-Burton  as¬ 
sisted  facilities,  the  language  of  §  53.113 

(d)  (2)  (ii)  has  been  revised  to  require 
each  such  facility  to  take  steps  to  ensure 
that  beneficiaries  of  the  covered  pro¬ 
grams  are  admitted  “without  discrimina¬ 
tion  (or  preference)  on  account  of  their 
being  such  beneficiaries”. 

Beneficiaries  of  the  covered  programs 
must  thus  be  considered  for  admission 
to  and  treatment  in  each  facility  on  an 
equal  basis  with  persons  who  pay  their 
charges  through  other  means,  in  accord¬ 
ance  with  the  policies  which  are  gen¬ 
erally  applicable  to  patients  of  the 
facility.  Steps  designed  to  ensure  this 
result  might  include,  for  example,  notifi¬ 
cation  to  physicians  on  the  facility’s  staff 
that  beneficiaries  of  the  covered  pro¬ 
grams  are  eligible  for  admission  in 
accordance  with  the  institution’s  normal 
admission  procedures. 

In  addition,  the  proposed  requirement 
(8  53.111(e)  (1)  of  the  notice)  that  appli¬ 
cants  file  written  documentation  of  their 
arrangements  with  third-party  payors 
has  been  deleted.  This  provision  is  un¬ 
necessary  in  view  of  the  change  limiting 
the  applicability  of  the  regulations  to 
programs  involving  governmental  third- 
party  payors,  and  the  ease  of  monitoring 
such  programs. 

A  number  of  technical  and  conforming 
changes  have  also  been  made  in  the  pro¬ 
posed  regulation. 

The  Federal  Hospital  Council  also  re¬ 
quested  one  additional  change:  that  the 
Secretary  add  to  §  53.111(a)  a  limitation 
providing  that  a  facility’s  obligation  to 
provide  a  community  service  would  ex¬ 
tend  only  for  20  years  following  comple¬ 
tion  of  construction  in  the  case  of  a 
grant  and,  in  the  case  of  a  loan  or  loan 
guarantee,  for  the  period  during  which 
any  amount  of  the  loan  remains  unpaid. 
The  Secretary  has  acceded  to  that 
request. 

The  regulation  as  set  forth  below  was 
approved  by  the  Federal  Hospital  Council 
on  June  20, 1974. 


Effective  date.  These  regulations  shall 
be  effective  on  August  30,  1974. 

Dated:  August  16, 1974. 

Charles  C.  Edwards, 
Assistant  Secretary  for  Health. 

Approved:  August  26, 1974. 

Frank  Carlucci, 

Acting  Secretary. 

§  53.1  [Amended] 

1.  Section  53.1  is  amended  by  revoking 
paragraph  (s) . 

2.  The  title  of  §  53.112  and  paragraph 
(a)  are  amended  to  read  as  follows: 

§  53.112  Nondiscrimination. 

(a)  Before  an  application  is  recom¬ 
mended  by  a  State  agency  to  the  Secre¬ 
tary  for  approval,  the  State  agency  shall 
obtain  an  assurance  from  the  applicant 
that  all  portions  and  services  of  the  en¬ 
tire  facility  for  the  construction  or  mod¬ 
ernization  of  which,  or  in  connection 
with  which,  aid  under  the  Act  is  sought 
will  be  made  available  without  discrim¬ 
ination  on  account  of  creed  and  no  pro¬ 
fessionally  qualified  person  will  be  dis¬ 
criminated  against  on  account  of  creed 
with  respect  to  the  privilege  of  profes¬ 
sional  practice  in  the  facility. 

*  *  *  *  * 

4.  A  new  §  53.113  is  added,  to  read  as 
follows: 

§  53.113  Community  service. 

(a)  Applicability.  The  provisions  of 
this  section  apply  to  every  applicant 
which  heretofore  has  given  or  hereafter 
will  give  a  community  service  assurance 
but  shall  not  apply  to  an  applicant  (1) 
for  more  than  20  years  after  the  com¬ 
pletion  of  construction  of  any  facility 
with  respect  to  which  funds  have  been 
paid  under  section  606  of  the  Act  or  (2) 
beyond  the  period  during  which  any 
amount  of  a  direct  loan  made  under 
section  610  or  623  of  the  Act,  or  any 
amount  of  a  loan  with  respect  to  which 
a  loan  guarantee  and  interest  subsidy 
has  been  provided  under  sections  623  and 
624  of  the  Act,  remains  unpaid. 

(b)  Definitions.  As  used  in  this  sec¬ 
tion: 

(1)  The  term  “community  service 
assurance”  means  an  assurance  required 
by  regulations  promulgated  pursuant  to 
section  603(e)(1)  of  the  Act  or  the 
predecessor  of  that  section  (section  622 
(f),  Public  Health  Service  Act,  enacted 
by  Pub.  L.  79-725,  60  Stat.  1041). 

(2)  The  term  “facility”  has  the  same 
meaning  as  is  given  it  in  §  53.111(b)  (1). 

(3)  The  term  “applicant”  has  the 
same  meaning  as  is  given  it  in  §  53.111 

(b) (2). 

(4)  The  term  “fiscal  year”  has  the 
same  meaning  as  is  given  it  in  §  53.111 
(b)  (3). 

(c)  Assurance.  Before  an  application 
under  this  part  is  recommended  by  a 
State  agency  to  the  Secretary  for  ap¬ 
proval,  the  State  agency  shall  obtain  an 


assurance  from  the  applicant  that  the 
facility  will  furnish  a  community 
service. 

(d)  Compliance.  In  order  to  comply 
with  its  community  service  assurance  an 
applicant  must: 

(1)  (i)  Make  the  services  it  furnishes 
available  to  the  general  public,  or 

(ii)  Limit  the  availability  of  such 
services  only  on  the  basis  of  age,  medical 
indigency,  or  type  or  kind  of  medical  or 
mental  disability,  or 

(iii)  If  the  facility  constitutes  a  medi¬ 
cal  or  nursing  care  unit  of  a  home  or 
other  institution,  make  such  home  or 
other  institution  available  in  accordance 
with  paragraph  (d)  (1)  (i)  or  (ii)  of  this 
section;  and 

(2)  (i)  Make  arrangements,  if  eligible 
to  do  so,  for  reimbursement  for  services 
with:  (A)  Those  principal  State  and  local 
governmental  third-party  payors  which 
provide  reimbursement  for  services  that 
is  not  less  than  the  actual  cost  of  such 
services  as  determined  in  accordance 
with  accepted  cost  accounting  principles; 
and  (B)  Those  Federal  governmental 
third-party  programs,  such  as  Medicare 
and  Medicaid,  to  the  extent  that  the  ap¬ 
plicant  is  entitled  to  reimbursement  at 
reasonable  cost  under  a  formula  estab¬ 
lished  in  accordance  with  applicable 
Federal  law. 

(ii)  Take  such  additional  steps  as  may 
be  necessary  to  ensure  that  admission  to 
and  services  of  the  facility  will  be  avail¬ 
able  to  beneficiaries  of  the  governmental 
programs  specified  in  paragraph  (2)  (i) 
without  discrimination  (or  preference) 
on  account  of  their  being  such  benefi¬ 
ciaries. 

(e)  Reports.  The  annual  statement  re¬ 
quired  by  section  646  of  the  Act  and 
§  53.128(q),  a  copy  of  which  must  be 
submitted  to  the  State  agency  in  accord¬ 
ance  with  the  requirements  of  §  53.111 

(e) (1),  shall  set  forth  the  amount  of  the 
reimbursement  received  pursuant  to  each 
arrangement  with  a  principal  govern¬ 
mental  third-party  payor. 

(f)  Evaluation  and  Enforcement.  The 
State  plan  shall  provide  for  evaluation 
and  enforcement  of  the  community  serv¬ 
ice  assurance  in  accordance  with  the 
following  requirements : 

(1)  The  State  agency  shall, 

(1)  at  least  annually,  evaluate  the 
compliance  of  facilities  with  such  as¬ 
surance;  and 

(ii)  establish  procedures  for  the  in¬ 
vestigation  of  complaints  that  such  as¬ 
surance  is  not  being  complied  with. 

(2)  The  State  plan  shall  provide  for 
adequate  methods  of  enforcement  of  the 
assurance,  including  effective  sanctions 
to  be  applied  against  any  facility  which 
fails  to  comply  with  such  assurance.  Such 
sanctions  may  include,  but  need  not  be 
limited  to,  license  revocation,  termination 
of  State  assistance  and  court  action. 

(g)  Reports.  (1)  The  State  agency 
shall,  not  less  often  than  annually,  report 
in  writing  to  the  Secretary  its  general 
evaluation  of  facilities’  compliance  with 
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the  assurance,  the  disposition  of  each 
complaint  received  by  the  State  agency, 
proposed  remedial  action  with  respect  to 
each  facility  found  by  the  State  agency 
to  be  not  In  compliance  with  the  assur¬ 
ance,  and  the  status  of  such  remedial 
action. 

(2)  In  addition,  the  State  agency  shall 


promptly  report  to  the  Regional  Attorney 
and  Regional  Health  Director  of  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  the  Institution  of  any  legal  action 
against  a  facility  or  the  State  agency 
involving  compliance  with  the  assurance. 

[FR  Doc.74-20152  Filed  8-20-74; 8:45  am] 
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